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A. A brief history of the Volunteer Firefighter Benefit 
Law (VFBL).
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A. Why do we have this law?
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A. Who qualifies for benefits under the VFBL.

B. “Volunteer Firefighter” defined.

C. Qualification for benefits – injury “in the line of duty.”
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A. 5(1)(a): Necessary travel to, working at and necessary travel 
returning from a fire, alarm of fire or other emergency to which 
the Fire Department has responded or would be authorized to 
respond to, including necessary travel during such work or 
incidental thereto.

B. 5(1)(c): Performing duties at the firehouse, or elsewhere, directly 
related to the prevention of fires or other disasters, the 
investigation of fires or other disasters in the inspection of 
property for fire hazards or other dangerous conditions, including 
necessary travel directly connected therewith.

May 6, 2021Hamberger & Weiss LLP 5



C. 5(1)(d): While instructing or being instructed in fire duties, 
attending training school for instruction of firefighting, including 
necessary travel to and returning from such activity.

D. 5(1)(e): Attending or participating in any drill, parade, funeral, 
inspection or review in which the fire company is engaged 
including necessary travel connected therewith and necessary 
travel to and from such activity.

E. 5(1)(f): Attending or working at meetings of the fire department at 
the firehouse or other regular or special headquarters of the fire 
department including necessary travel directly connected 
therewith other than travel to or returning from such meetings.
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F. 5(1)(g): Working in connection with the construction, testing, 
inspection, repair or maintenance of the firehouse and the fixtures, 
furnishings and equipment and the firefighting vehicles and equipment 
used by the fire department including necessary travel directly 
connected therewith other than travel to or returning from such work.

G. 5(1)(h): Pursuant to orders or authorization, practicing for or practicing 
as a contestant or official in any competitive tournament, contest or 
public exhibition conducted for firefighters which is intended to 
promote the efficiency of the fire department, including necessary travel 
directly connected therewith other than travel to and returning from 
such practice.

H. 5(1)(m): Injuries at certain fundraising activities may potentially be 
covered, but not in connection with competitive events in which 
volunteer firefighters are playing baseball, basketball, football, etc., 
including "donkey baseball."
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I. 5(2): This Section outlines specific exclusions from coverage.

J. VFBL Section 5(1)(m) specifically excludes injuries sustained by VFF’s in 
competitive events such as . . . . “donkey baseball.”

1. Begs the question, “Why isn’t donkey basketball specifically excluded?”

K. Travel to and from VFF
1. Middle Island Fire Dept., 209 WL 16991368, decided 6/4/2009.
2. Arvin Hart Fire Company, 2012 WL 2355839, decided 6/15/2012.
3. Lewiston Fire Co. #1, 2019 WL 496272, decided 9/10/2019.
4. Village of West Winfield, 2019 WL 496272, decided 1/20/2019.

L. In the Line of Duty
I. Crown Point Fire Dist., 2003 WL 134621, decided 1/10/2003. 
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A. Section 9: Temporary total disability, within the meaning 
of this subsection, shall exist only if the earning capacity
of the volunteer firefighter has been lost temporarily and 
totally as a result of the injury.

B. Section 11(4): Temporary partial disability, within the 
meaning of the Section, shall exist only if the earning 
capacity of the volunteer firefighter has been temporarily 
and partially lost as a result of the injury.
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C. Section 3(8)(a): "Earning capacity" means the ability of the volunteer firefighter to 
perform on a five-day or six-day basis either the work usually and ordinarily 
performed by the volunteer firefighter in his/her remunerated employment or 
other work which for any such worker would be a reasonable substitute for the 
remunerated employment in which he/she was employed at the time of his/her 
injury. Every volunteer firefighter shall be considered to have earning capacity, 
and if the prior provision is not applicable in any given case then the WCB, in the 
interest of justice, shall determine the reasonable earning capacity of the 
volunteer firefighter and the work the volunteer firefighter reasonably could be 
expected to obtain and for which he/she is qualified by age, education, training 
and experience. The ability of the volunteer firefighter to perform the duties of a 
volunteer firefighter may be considered in determining loss of earning capacity, 
but the inability of the volunteer firefighter to perform such duties shall not be a 
basis of determining loss of earning capacity.

1. “Earning Capacity”- Is the ability of the VFF to perform his/her regular 
remunerative employment.

2. For percentage “loss of earning capacity”- for Injuries on and after 7/1/92:
a) 100% = $400.00 per week. 
b) 75%-99% = $400.00 per week. 
c) 50%-74% = $268.00 per week. 
d) 25%-49% = $30.00 per week.
e) 0%-24% = nothing
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A. Permanent total disability shall be paid at $600.00 per week. 

B. Permanent total disability shall exist only if the earning capacity of the 
VFF has been lost permanently and totally as a result of the injury. 

C. The loss of both hands, both arms, both feet, both legs for both eyes, or 
any two thereof, shall, in the absence of conclusive proof to the 
contrary, constitute a “statutory PTD”, but in all other cases PTD shall be 
determined in accordance with the facts. 

1. A VFF who has been adjudged to have a "statutory PTD" shall not suffer 
any diminution of such weekly $600.00 per week benefit by engaging 
in business or employment provided his weekly earnings, when 
combined with his weekly benefit, shall not exceed $800.00 per week.

a) VFF’s classified PTD or PPD, in accordance with the facts of the 
claim, do not have any such statutory limitation on post-
classification earnings.
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A.SLU awards and PHP are the same as under the 
WCL, except the weeks thereof are paid at 
$400.00 per week for injuries after 7/1/92.

B. SFD awards are found under Section 10. 

C.The VFF shall be paid for each week of during the 
continuation of the PPD.
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So when findings of PPD and LEC are made the VFF will 
thereafter continue to receive weekly payments “during the 
continuation of the PPD.” VFBL Section 10(g)(1). 

A. See, North Babylon Fire District, 2014 WL 7008850, decided 
12/8/2014; Raymertown Fire Department, 2020 WL 504018, decided January 

24, 2020.
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A. LWEC vs. LEC

B. LEC is the loss of ability of the VFF to perform his/her regular job on a FT basis.
1. Practice tip – think of it this way: if you can only perform 25% of your prior job 

then you have a 25% “earning capacity”, and inversely you have a 75% LEC.

C. For the LEC analysis the “snapshot in time” that we look to is the date of 
accident  what work was the VFF performing at the time of the accident, and 
can he/she return to it. 

D. 2 Part LEC test:  The Board must consider both the loss of ability to do the work 
duties the claimant had prior to the injury, and the medical evidence supporting 
the claimant's limitations. 

1. Part #1 – the pre-injury job:
a) what has the claimant actually done post-injury, and 
b) what are the substantive functions/duties of the claimant's pre-injury job.

2. Part #2 – the medical evidence:
a) does the credible medical evidence support that the claimant can no longer perform the 

substantive functions/duties of his pre-injury job.

May 6, 2021Hamberger & Weiss LLP 14



E. IME Practice Tip
1. When you get an IME:

a) Give your IME the claimant’s pre-injury Job Description,
i. This may require us to subpoena it from the claimant’s prior employer.

b) Ask your IME to opine on:
i. The VFF’s physical restrictions in general, and 
ii. Whether the VFF is physically able to RTW and perform all aspects of the pre-injury job 

on a full-time basis. 
2. If we are able to produce medical evidence proving that the VFF is able 

to RTW at his pre-injury job on a full-time basis = no LEC.

F. Whether it is TP, TT, PPD or non-statutory PTD we look to the VFF’s LEC to 
determine the VFF’s rate of payments. 

G. Rates are generally better under the VFBL – paying $400.00 maximum 
generally as opposed to paying $900.00+ maximum rates under the WCL.

May 6, 2021Hamberger & Weiss LLP 15



H. Examples of LEC factors:

1. Seaman v. County of Onondaga, 253 AD2d 953 (1998).  
2. O’Brian v. Central Islip Fire District, 37 AD2d 890 (1971).
3. Dentico v. Village of Walworth, 254 AD2d 515 (1998).  
4. Young v. Moyers Corners Fire Dept., 663 NYS2d 326 (1997). 
5. Halbin v. Lindenhurst Fire Department, 39 AD2d 991 

(1972).
6. Griffo v. Onondaga Hill Volunteer Fire Dept., 256 AD2d 858 

(1998).
7. Gillespie v. Brookhaven Fire District, 37 AD2d 654 (1971).
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8. Practice tips:
a) See what the claimant has actually done since the injury.

i. Has he returned to work? 
ii. Is he working full-time or part-time? 
iii. Is he working light duty with restrictions and job modifications? 
iv. Is the employer accommodating the claimant in some capacity? 
v. Does the disability prevent the claimant from performing the substantive 

aspects of his regular job? 
vi. Did the claimant have to start a new and different job because he cannot 

physically perform the substantive aspects of the prior job? 
vii. What has the claimant actually done post-injury? 

a) Often-times is very telling and probative regarding his ability to perform 
his pre-injury job. 

b) If the claimant returns to his prior job without any restrictions, reduction 
in hours or work accommodations, this is de facto proof that the 
claimant has no LEC under the VFBL.
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9. Julie Frey vs. Town of Newstead, 
10.O’Brien, supra, 2 Part test:  The Board must consider both 

the loss of ability to do the work duties the claimant had 
prior to the injury, and the medical evidence supporting the 
claimant's limitations. 

I. Retired at the time of the Injury -- Even being retired at the 
time of the injury is not enough in itself to avoid an award for 
LEC under the VFBL.

1. Remember that the statute specifically states that: "every 
volunteer firefighter shall be considered to have earning 
capacity."   

2. See, Ziegler V. Chenango County Self-Insurance Plan, 242 
AD2d 781 (1997). 
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K. No job at the time of the injury –
1. Don’t worry – the Board will figure it out – See, VFBL 

Section 3(8)(b)

L. Claimant’s abilities and inabilities as a VFF – Under 
VFBL Section 3(8)(b) --The ability of the volunteer 
firefighter to perform the duties of a volunteer 
firefighter may be considered in determining loss of 
earning capacity, but the inability of the volunteer 
firefighter to perform such duties shall not be a basis 
of determining loss of earning capacity.
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Below example presumes death of VFF after 7/1/92 with 
Surviving Spouse and no qualifying children.

A. Section 7(1) – Funeral Expenses
1. Reimbursement of funeral expenses shall not exceed $6,700.00, 

however, such $6,700.00 maximum shall not apply where the 
volunteer firefighter dies from injuries received in the line of 
duty as a direct result of firefighting.

a) Middle Island Fire Dept., 2009 WL 1691368, decided 6/4/2009.
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B. Section 7(2) – Mandatory Lump-Sum Payment
1. If there be a surviving spouse, to such spouse the lump-sum of 

$56,000.00 shall be paid, and if there be no surviving spouse then this 
amount will be paid to the VFF’s estate. This sum is in addition to any 
other benefits provided under the VFBL. . . . . However, nothing herein 
shall be construed as affording a greater benefit for those VFFs injured 
prior to the effective date of this act, however the spouse or estate of 
such VFF shall continue to be eligible for a benefit in the sum of 
$11,084.00.

a) See, Lustyik v. Village of Tarrytown, 41 AD3d 1066 (2007).

C. Section 7(43) – Weekly Death Benefit to Surviving Spouse
1. In addition to the funeral expense and the lump-sum noted above, 

there will also be liability for ongoing weekly payments to the surviving 
spouse, from the date of death forward, in the amount of $887.00 per 
week, and these weekly payments will continue to the SS until he/she 
either dies or is remarried. 

a) Upon remarriage the surviving spouse will receive a lump-sum payment in the 
amount of $92,219.00.
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A. Full medical benefit coverage for causally 
related and necessary treatment, the same as 
under the WCL.
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A.If benefits are required to be paid under the VFBL 
in case of injury or death the VFF, or his 
beneficiaries, shall not receive workers’ 
compensation benefits under the WCL in relation 
to the same injury or death. 
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A. VFBL SECTION 24 adopts Section 32 OF WCL.
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A. Presumption of injury based upon contact with 
hazardous materials

May 6, 2021Hamberger & Weiss LLP 25



A. Notice shall be given to the political subdivision 
liable for the payment of benefits under the statute 
within 90 days after such injury or death. 
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A.This Section is very similar to WCL Section 28, 
however, a late-filed claim may be excused, 
where it is beyond the 2 year mark, if the VFF files 
“within 90 days after disablement or 90 days after 
knowledge that the disease is or was due to 
service as a VFF, whichever is the later date."

May 6, 2021Hamberger & Weiss LLP 27



A. The notice provisions of the VFBL shall be 
construed liberally in favor of the 
claimant/VFF.
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A. Basically the same as WCL SECTION 21.  
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A. Appeals, Rebuttals, etc… are the same as 
under WCL SECTION 23.
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A. Penalties and the payment of benefits are the 
same as under WCL SECTION 25.
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This Section states that the VFBL adopts all of Article 7 of the WCL 
(Sections 110-137 of WCL) “to the extent that that the WCL is not 
inconsistent with the VFBL”. 

A. Article 7 of the WCL includes important provisions such as: Section 114-a, 
Section 123, Section 137.

B. Court determines that Section 114-a was not legally adopted by VFBL Section 
57.  Giello v Providence Fire Dist., 57 A.D.3d 1294 (2008). 

C. No specific civil fraud provision under VFBL similar to 114-a -- only criminal 
misdemeanor provision under VFBL Section 55. 

1. VFBL SECTION 55 - If for the purpose of obtaining any benefit or payment 
under provisions of this chapter, or for the purpose of influencing any 
determination regarding any benefit or payment under the provisions of this 
chapter, either for himself or for any other person, any person willfully makes 
a false statement or representation, he shall be guilty of a misdemeanor.
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1. Apportionment to a Subsequent Injury applies to VFF claims-
a) See, Arvin Hart Fire Company, 2012 WL 2355839, decided 6/15/2012. 

2. “No Apportionment as a Legal Matter” analysis applies to VFF 
claims-

a) See, North Massapequa Fire Dist., 2012 WL 1669217, decided 5/4/2012;  
Glenwood Fire Co., 2013 WL 1853878, decided 4/25/13.  

3. Apportionment between WC claims and VFF claims is allowed-
a) See, Inwood Fire Dist., 2005 WL 3677050, decided 12/27/2005.  

Apportionment found between old VFF claim and new WC claim. 
b) See, Village of Floral Park Inc., 2018 WL 3322420, decided 6/28/18, 

acknowledging that future apportionment is possible between old WC claim 
and new VFF claim.

4. Scally applies to VFF SLU claims-
a) See, Red Hook Fire Dept., 2015 WL 746198, decided 2/17/20015.  
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A. Under VFBL 61(1) -- A claim for benefits for the death or disability of a volunteer firefighter 
due to disease or malfunction of the heart or of one or more coronary arteries, shall not be 
denied provided the claimant introduces evidence which establishes that a volunteer 
firefighter suffered disease or malfunction of the heart or of one or more coronary arteries 
which caused the disablement or death of the volunteer firefighter, and that such disease or 
malfunction resulted from the duties and activities in the line of duty, unless it can be shown 
by substantial evidence to the contrary that the duties and activities of the volunteer 
firefighter in which the volunteer firefighter was engaged at the time of such disease or 
malfunction did not cause or precipitate such disease or malfunction.

B. Under VFBL 61(2) -- the claim must be decided within ninety (90) days measured from the 
date of the receipt of a completed claim from the volunteer firefighter or his representative.

C. Under VFBL 44 – If a timely claim is filed for a VFBL injury, or if death results from a VFBL 
injury, then in the absence of substantial evidence to the contrary the claim shall be presumed 
to “come within the provisions of this chapter.”

D. Machajewski v. Town of Cambria, 89 AD3d 1175 (2011). 
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Thank you for your time!  

A survey will be emailed to you via our office which we ask that you 
complete if you seeking New York CLE credit which is pending.
If you need the NY CLE affirmation form, please email Heidi Mahoney at 
hmahoney@hwcomp.com.  Thank you.

Any questions or comments:

Russell D. Hall, Esq.
Hamberger & Weiss, LLP
716-852-5200 X308 or 716-362-9822
rhall@hwcomp.com
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Hamberger & Weiss LLP

We handle NY cases statewide. Please send claims referrals to:
buffalo@hwcomp.com rochester@hwcomp.com
Tel: 716-852-5200 Tel: 585-262-6390
Fax: 716-852-0003 Fax: 585-262-6399

May 6, 2021 36


