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700 Main Place Tower, 350 Main Street, Buffalo, New York  14202  Tel. 716-852-5200  Fax  716-852-0003  E-Mail: buffalo@hwcomp.com  

November 29, 2017 

 

Summary and Analysis of 11/22/17 Proposed SLU Guidelines 

 

Dear Client: 

 

On 11/22/17, hours before the start of the Thanksgiving holiday, the Board issued its revised 

Impairment Guidelines for schedule loss of use and proposed regulations via Subject Number 046-1005. 

In a complete departure from the draft proposed guidelines that the Board issued on 9/1/17 (to which the 

Board has removed access to from its website), as well as the statutory mandate contained in WCL 

§15(3)(x), the new revised guidelines are nothing more than the current guidelines that have been in 

place since 1996 in a new package with a few minor tweaks that will do little to control schedule loss of 

use (SLU) costs. The regulations that the Board proposed on 9/1/17 that addressed changes to the SLU 

process, IMEs, and other things have been eliminated and replaced with a new Section 325-1.26 which 

incorporates the proposed 11/22/17 Impairment Guidelines by reference and requires their use in all 

evaluations for schedule loss of use.   

 

In April 2017, the Workers’ Compensation Law was revised to include a new WCL §15(3)(x), 

which required the Board to adopt new permanency guidelines by 1/1/18 for calculation of schedule loss 

of use that are “reflective of advances in modern medicine that enhance healing and result in better 

outcomes.” Arguably, the draft guidelines released on 9/1/17 addressed this statutory requirement in 

providing SLU guidelines that, in general, resulted in markedly lower SLU awards. Rather than relying 

primarily on loss of range of motion, the 9/1/17 Guidelines ranked injuries according to their severity 

into A, B, and C groupings to establish a baseline schedule loss. After the initial grouping, the examiner 

would then be required to analyze loss of range of motion, loss of function, and pain. This analysis 

would then be combined with the Board’s determination of the claimant’s loss of earning power to 

determine the final schedule loss of use award. This multi-factored analysis was designed to be 

reflective of “better outcomes” in healing that one might expect in the 20 years of medical advances 

since the publication of the 1996 Guidelines. The 9/1/17 draft Guidelines rejected the simple range-of-

motion analysis from the 1996 Guidelines and emphasized that determination of SLU was a legal 

determination based in part on medical evidence and in part on an analysis of the claimant’s “loss of 

earning power.” The 9/1/17 draft guidelines were met with vociferous opposition from labor and the 

claimants’ bar.   

 

Rejecting the new system envisioned by the 9/1/17 draft guidelines, the 11/22/17 revised 

guidelines return to the 1996 Guidelines, but in a somewhat easier to understand package that attempts 

to clarify a few ambiguities.  

 

 

 

http://www.hambergerandweiss.com/download/2017DRAFTImpairmentGuide.pdf
http://www.hambergerandweiss.com/download/2017DRAFTImpairmentGuide.pdf
http://www.wcb.ny.gov/content/main/SubjectNos/sn046_1005.jsp
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General Provisions  

 

As noted above, the 11/22/17 proposed guidelines will result in largely the same awards for SLU 

as under the current 1996 Guidelines. The primary calculation is based on loss of range of motion. The 

proposed guidelines contain helpful diagrams illustrating the various motions used in evaluating 

schedule loss of use. Each section of the proposed guidelines states that the examiner should first assess 

whether any special considerations apply. If so, then the schedule loss of use enumerated in the special 

consideration should apply without any addition for loss of range of motion unless the special 

consideration requires it. If the special consideration is silent on schedule loss of use value, then the 

examiner can consider loss of range of motion. If no special consideration applies, then the SLU analysis 

is based solely on loss of range of motion, using the chart provided in each section. Again, the 

percentage SLU values for loss of range of motion are basically unchanged from the 1996 Guidelines. 

Thus, the 11/22/17 proposed guidelines are not expected to provide any significant relief to employers 

and carriers from the increasing cost of SLU awards that was the impetus for SLU reform in the first 

place. 

 

The 11/22/17 proposed guidelines contain a few new provisions concerning the method and 

conduct of examinations. At the beginning of each chapter concerning evaluation of a body part subject 

to schedule loss examination, the guidelines state that SLU assessments should, “to the degree possible . 

. . be based on objective findings,” which is a direction not contained in the current guidelines but 

nevertheless lacks sufficient direction from the Board to be meaningful. This statement, however, may 

provide an avenue for questioning an examiner’s opinion that is not based on objective evidence.  

 

In provisions that survived from the 9/1/17 draft, examiners are directed to measure active range 

of motion with a goniometer with three repeat measurements and should “consider the claimant’s 

contralateral extremity where appropriate and expected/normal values.” Deficits to the affected 

extremity should be compared to the baseline reading of the contralateral member, unless the 

contralateral member has been previously injured or “not otherwise available for comparison.” Again, 

an examiner’s failure to follow these procedures may be used to attack the credibility of the examiner’s 

report. We would recommend that this provision be clarified in the final version of the guidelines to 

mandate that examiners calculate loss of range of motion on the claimant’s injured limb from the 

baseline range of motion in the uninjured contralateral limb  

 

Elbow  

 

Evaluation of schedule loss of use for elbow injuries remains the same as it was under the 1996 

Guidelines, but, now there is a chart to clarify the appropriate schedule loss of use based on loss of 

extension and flexion. The percentage values assigned to the amount of loss remains the same as under 

the 1996 Guidelines but the chart is easier to follow. The special considerations for the elbow are also 

unchanged from the 1996 Guidelines. A physician examining the claimant using the 1996 Guidelines 

would come up with the same schedule loss of use findings when using the 11/22/17 revised 

guidelines.   
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Shoulder Joint  

 

Although the chart translating loss of range of motion into SLU percentage is new, the 

percentages are unchanged from the 1996 Guidelines. For example, ninety degrees of forward flexion is 

still a 40 percent schedule loss of use. Special considerations for the shoulder remain unchanged as well 

except for three things. First, the special consideration for rotator cuff tears has been eliminated. Under 

the 1996 Guidelines, a rotator cuff tear, with or without surgery, would have resulted in a 10-15% loss 

of use of the arm with additional loss of use for any mobility deficits. With this special consideration 

eliminated, rotator cuff tear injuries will be based on loss of range of motion alone. This could result in a 

lower or higher SLU depending on loss of range of motion findings. There is no longer a special 

consideration for resection of the head of the humerus. Finally, the special consideration for total joint 

replacement of the shoulder has been revised to include a chart that considers range of motion, atrophy, 

and chronic complications to arrive at a final schedule loss of use ranging from 35% for a “good” 

outcome to 80% for a “poor” outcome.   

 

New in these proposed guidelines, examiners are directed to look at both abduction and flexion 

and use the higher value. Caselaw has already established that these values should not be cumulative. 

The proposed guidelines also allow for an additional 10% SLU where both forward flexion and 

abduction defects are moderate or higher and within 10 degrees of each other. There is no reasoning 

given for this extra 10% or how this is “reflective of advances in modern medicine.”  

 

Hands, Wrists, Thumbs, Digits, and Common Entrapment Neuropathies  

 

The sections of the guidelines concerning the hands, wrists, thumbs, and digits largely preserve 

the status quo with respect to range of motion but attempt to clarify a few ambiguities present in the 

current guidelines on these cases. The most significant change is the inclusion of a detailed table that 

sets out percentages and criteria for applying loading to finger and thumb schedules. This resolves some 

confusion surrounding the when and how loading applies in finger/hand cases. The complete loss of an 

entire finger now constitutes a 120% load whereas under the old guidelines this would be a 100% load. 

The sections concerning bone loss in the old guidelines have been eliminated and incorporated 

piecemeal into various sections of the revised guidelines. Language has been added clarifying that 

claimants can have schedule loss of use awards for the hand and multiple sections of the arm under 

appropriate circumstances. This appears to be a reference to case law allowing multiple schedule awards 

for the same body site when separate injuries are involved.   

 

Many of the other special considerations for the fingers and thumb remain the same. Special 

consideration 1 from the old guidelines is removed and has been incorporated into a new section which 

states that range of motion deficits are to be added together but cannot exceed the value of ankylosis. 

The special consideration dealing with trigger finger loss of use has been amended to state that the loss 

of use may be less than 25%. The maximum is still 33-1/3%. Under the old guidelines the prescribed 



HAMBERGER & WEISS 

 

November 27, 2017 

Page:   4 

 
 

 

range was between 25% and 33-1/3%. Special consideration number 5 in the old guidelines dealing with 

ankylosis of the DIP joint is removed and incorporated into the range of motion measurements table.  

 

A new special consideration number 5 addresses Duputreyn's contractures.  It contains the same 

basic language as the special consideration addressing this issue in the old guidelines with one addition. 

The new special consideration includes language stating it is recognized that the SLU of a hand for a 

Duputryen's contracture may exceed the ankylosis value for the particular digit where the Duputreyn's 

contracture is located.  

 

Most of the special considerations for the hands and wrists remain the same as under the old 

guidelines. The special consideration dealing with resection of proximal row carpal bones is amended to 

add the phrase "add for mobility defects if present." This was implied but not directly stated in the old 

guidelines.  

 

There are no substantive changes in the new guidelines concerning schedule loss evaluation for 

central nervous system conditions, peripheral never injuries, or other entrapment/compression 

neuropathies. Carpal tunnel syndrome, with or without decompression, is given a 10-20% schedule loss 

of use, just as it was under the old guidelines. There is no guidance on how one determines a 10% versus 

a 20% schedule loss of use based on carpal tunnel syndrome.   

 

Ankle, Feet, and Toes 

  

The revised guidelines with respect to the ankle, foot and toes are also virtually identical to the 

1996 Guidelines. There are a few clarifications.  For instance, if no special considerations apply to the 

ankle or foot, then dorsiflexion and plantar flexion defects should be added. Now a mild plantar flexion 

loss of range of motion at 30 degrees is 7.5%, whereas before it was between 7.5 and 10% for 30 

degrees of plantar flexion.    

 

With respect to the toes, the only difference from the 1996 Guidelines in calculating the overall 

rating is that the total loss of use cannot be greater than 100% of the next largest member.  Therefore, a 

loss of multiple toes cannot be converted into greater than a 100% a foot schedule.   

 

Hip, Femur, Knee, and Tibia  

 

Finally, as with the other sections, the revised guidelines for the hip, femur, knee, and tibia 

remain largely unchanged from the 1996 Guidelines. There is a new section regarding hip replacement 

surgery, which like the shoulder replacement section, categorizes schedule loss depending on whether 

the claimant has a good, fair, or poor outcome from the surgery. The baseline loss of use for a "good" 

result is a 35% SLU. There is a similar chart in the special considerations section for the knee, which 

again sets a baseline level schedule loss for a “good” result as 35%, which is the same as it was under 

special consideration 11 of the 1996 Guidelines. It is unclear how this addresses the statutory 
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requirement to establish guidelines that are “reflective of advances in modern medicine that enhance 

healing and result in better outcomes.”  

 

Conclusion and Recommendations 

 

These proposed guidelines present little more than the current 20-plus year old SLU guidelines in 

a new package. They contain some minor tweaks and provide clarification regarding some issues but do 

very little to address the enormous cost of schedule awards for major extremities in cases with little or 

no lost time. Despite its flaws, the 9/1/17 Guidelines would have attempted to address this with the “loss 

of earning power” analysis.   

  

We recommend that our clients strongly oppose the 11/22/17 proposed guidelines. We suggest 

that the Board return to the 9/1/17 draft impairment guidelines but eliminate the regulations regarding 

cooperation with IMEs objected to by labor and the regulations restricting the employer's right to cross-

examine the claimant objected to by business. The 9/1/17 draft at least appeared to take into account 

"advances in modern medicine" by tying the SLU evaluation to a claimant's medical outcome, rather 

than a mere loss of range of motion analysis. The 11/22/17 proposed guidelines do not address the 

statutory requirements of WCL Section 15(3)(x) because they are virtually the same as the 1996 

Guidelines and thus cannot be said to be “reflective of advances in modern medicine that enhance 

healing and result in better outcomes.”  

 

At the very least, when submitting comments to the Board, we would urge our clients to 

recommend requiring examiners to compare a claimant’s injured limb with the baseline normal range of 

motion on the claimant’s contralateral limb and mandate that the loss of range of motion in the injured 

limb be calculated from the baseline range of motion in the contralateral uninjured limb. The proposed 

guidelines only state that examiners “should consider” the limitation in range of motion in the claimant’s 

uninjured contralateral limb, which indicate that the loss of range of motion in the contralateral limb 

should be deducted from the calculation of loss of range of motion in the injured limb. Such comparison 

was not part of the 1996 or 2012 Guidelines but was included in the initial 9/1/17 draft guidelines. The 

inclusion of this suggestion in both the 9/1/17 and 11/22/17 proposals highlights its apparent 

importance.  

 

Additionally, the award for defects in range of motion should never equal ankylosis or 

amputation of the relevant joint.  To award a person with reduced range of motion, even if it is marked, 

benefits equal to a person with no movement in the joint or with an amputation, is inequitable and does 

not accurately represent the functional loss.  For example, range of motion deficits in the hand may not 

exceed 55% as ankylosis is 60%.  The same result should apply to all joints.  Placing a maximum of 

90% of the value of the ankylosed or amputated member would recognize that some movement is better 

than none, while at the same time, compensating for significant reduction in function. 

 

We recommend that our readers take time to provide comments via the Board’s online survey, 

accessible through this link. The Board will close the public comment period on 12/22/17.  Although we 

https://www.surveymonkey.com/r/ImpairGuideComments2
https://www.surveymonkey.com/r/ImpairGuideComments2
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expect little more than technical changes from the Board when it finalizes these proposed guidelines, 

there will be no change at all unless Board hears comments from its stakeholders.  

 

Very truly yours, 

 

HAMBERGER & WEISS 

 

 


