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700 Main Place Tower, 350 Main Street, Buffalo, New York  14202  Tel. 716-852-5200  Fax  716-852-0003  E-Mail: buffalo@hwcomp.com 

April 11, 2017 

 

Dear Client: 

 

Over the weekend, the Legislature and the Governor reached an agreement on the 2017-

2018 New York State Budget. Among the myriad changes to New York State law was a 

workers’ compensation reform package representing the most significant changes to workers’ 

compensation practice in New York since the 2007 reforms. Below, please find a summary of 

most of the major changes to the law with our comments concerning same.  

 

Attachment to the Labor Market Defense Eliminated for PPD Claimants 
 

The new law eliminates the attachment to the labor market defense for permanently 

partially disabled claimants. Specifically, it is now unnecessary for a claimant “who is entitled to 

benefits at the time of classification to demonstrate ongoing attachment to the labor market.” 

This suggests that claimants who are not entitled to benefits at the time of classification would 

still need to maintain an attachment to the labor market. Thus, our recommendation is to 

continue to press the defense of attachment to the labor market for those claimants under a 

temporary disability who are approaching permanency. Also, in those cases where a claimant 

was not entitled to benefits at the time of classification (e.g., where the claimant was earning 

more than the AWW, was incarcerated, or was voluntarily removed from the labor market) 

carriers and employers should press the attachment to the labor market issue in the event the 

claimant seeks to reinstate benefits.  

 

It is unclear how this legislation will affect those claimants that are currently receiving 

permanent partial disability benefits and were directed by Board order to maintain an attachment 

to the labor market with periodic proof of same. This part of the new law does not limit its 

applicability to new cases, which suggests that the Legislature intended this to apply to all 

present and future permanently partially disabled claimants.  

 

In any event this change is significant and represents a departure from the workers’ 

compensation law’s origins as a wage replacement system and transition into something akin to a 

social benefit program, at least for permanently partially disabled claimants.  

 

Carrier Credit for Temporary Partial Disability on PPD Caps in Cases 2.5 Years Old 

 

The new law attempts to repair a problem with 2007 reforms regarding the 

implementation of the caps on permanent partial disability (PPD) benefits. Now, for those claims 

with a date of injury after the effective date of the new law, the carrier appears to have a credit 

for any compensation paid to the claimant after 130 weeks from the date of injury that will serve 

to reduce the total number of weeks of benefits that the claimant is allocated for a permanent 

partial disability under 15(3)(w).  
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Arguably, this credit provision will diminish any prior incentive for a carrier or self-

insurer to press for a PPD finding to trigger the start of the cap. And for a carrier, a delayed PPD 

finding will serve to defer payment to the Aggregate Trust Fund (ATF), which in turn should 

lower the amount of the payment to ATF as there will be fewer weeks remaining on the cap.  

 

The language of the new law is imprecise and raises a couple of questions as to when the 

carrier or employer can exercise the credit and as to what type of indemnity benefits are subject 

to the credit. 

 

First, does the reference to a carrier or employer that “has provided compensation 

pursuant to [WCL §15(5)] beyond one hundred thirty weeks from the date of accident or 

disablement . . .” mean that the carrier has a credit against the claimant’s PPD cap for benefits 

paid 130 weeks after the date of injury or upon payment of 130 weeks of temporary partial 

disability benefits?  

 

The language in that sentence specifically refers to the carrier’s payment of benefits 

under Section 15(5), “Temporary Partial Disability.” It does not refer to Section 15(2) 

“Temporary Total Disability” or otherwise make a generic reference to temporary benefits 

without designation. Regardless of the interpretation of this sentence, it will be important for 

carriers and employers to avoid temporary total disability benefits to ensure the best use of the 

credit.  

 

Second, the new law states that “all subsequent weeks in which compensation was paid 

shall be considered to be benefit weeks for purposes of this section, with the carrier or employer 

receiving credit for all such subsequent weeks . . .” The reference to “all subsequent weeks in 

which compensation was paid” suggests that the carrier or employer would be able to exercise a 

credit against any benefits paid, whether total or partial, after the initial 130 week waiting period 

had elapsed.  

 

However, the next sentence states that in cases where there is payment “for intermittent 

temporary partial disability paid after one hundred thirty weeks from the [date of injury] . . . the 

carrier will receive a credit against the maximum benefit weeks.” This sentence is designed to 

prevent a carrier or employer from taking benefit from all calendar weeks after the 130 week 

waiting period and instead make sure that the credit only applies for weeks in which benefits 

were paid. But, the specific reference in the sentence to “temporary partial disability” and “130 

weeks from the [date of injury]” suggests that the legislature intended the credit to only apply to 

temporary partial disability benefits paid beyond 130 weeks from the date of injury.  

 

Given the potential for different interpretations of this language, we would assume that 

these differing interpretations will be subject to litigation and hopefully resolution in the future.  

 

The new legislation further modifies Section 15(3)(w) with a comment on maximum 

medical improvement. The new law notes that where permanency is at issue, the claimant has 

produced medical evidence indicating that he or she is not at MMI, the carrier has had a chance 

to rebut this evidence with their own IME, and where the Board has found that the claimant is 



HAMBERGER & WEISS 

3

not at MMI, that the carrier shall not receive a credit for benefit weeks prior to a finding that the 

claimant has reached MMI. This language appears to attempt to limit the application of the 

carrier’s credit on PPD claims for benefits paid during the period of temporary disability to until 

the claimant is actually classified by the Board.  

 

Claimants Permitted to Apply for Extreme Hardship Redetermination Where Claimant 

Classified with Higher Than 75% LWEC 

 

The new law further opens the extreme hardship loophole on PPD cases, lowering the 

threshold for an extreme hardship redetermination application from “greater than 80%” loss of 

wage earning capacity (LWEC) to “greater than 75%” LWEC. Section 23 of the WCL was also 

changed to allow an Application for Full Board Review as of right in cases where the Board 

Panel reduced the claimant’s LWEC to 75% or lower.  

 

No Agreement on SLU Reform 

 

No agreement could be reached on schedule loss of use reform. Instead, the parties to the 

budget negotiation opted to punt, providing a new paragraph “X” to Section 15(3) which requires 

the chair, in consultation with representatives of labor and business, to develop new permanency 

impairment guidelines concerning SLU findings by 9/1/17 for implementation on 1/1/18. Should 

the chair fail to do so, then the new law requires the chair to implement by emergency regulation 

either the 9/1/17 proposed guidelines or guidelines created by a “consultant to the board,” 

submitted to stakeholders, and voted on by the Board at its 12/29/17 meeting. Should the Board 

be unable to reach a consensus at that meeting, then the chair will be allowed to select the new 

guidelines, which will stay in effect for 90 days or until new guidelines are implemented. The 

legislation further provides that the SLU portion of the current 2012 guidelines will no longer be 

in effect after 1/1/18.  

 

The new law directs the chair to consult with “representatives of labor, business, medical 

providers, insurance carriers, and self-insured employers.” The language does not specify the 

number of representatives that the chair shall appoint from each of those constituent groups. The 

optimistic among the defense bar would note that representatives of defense interests would 

seem to have 3 seats at the table and labor only 1, which leads to the hope that less costly SLUs 

are in our future.  

 

Prescription Drug Formulary 

 

On the medical side of things, the new law directs the Board to develop a prescription 

drug formulary that includes a “tiered list of high-quality, cost-effective medications that are pre-

approved to be prescribed and dispensed, as well as additional non-preferred drugs that can be 

prescribed with prior approval.” The formulary shall include a strategy for prescription 

reimbursement, drug rebates, drug utilization review and limits on compounds. Regulations shall 

be promulgated to allow a party to ask the medical director to change the status of  a drug from 

non-preferred to preferred.  The formulary must be established on or before 12/31/17. 
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Penalties and Claimant Rights to Hearing 

 

In cases where the claimant has made a claim for compensation supported by medical 

evidence and where the carrier has not controverted the claim but has not begun payments, the 

Board shall grant a hearing to the claimant within 45 days of request.  

 

The new law also codifies the Board’s efforts to establish a performance standard 

concerning penalties or assessments paid by carriers or self-insured employers where those 

penalties or assessments are paid to the State but not to the claimant. The law gives the Board the 

power to assess an aggregate penalty to any carrier or self-insured employer that fails to meet the 

promulgated standard with such penalties to be issued administratively with notice to the carrier 

or employer.  

 

The Board is empowered to negotiate and resolve these penalties with payors as well as 

establish the method of review or appeal of such penalty, which may only take place 

administratively, outside of the context of a hearing. There appears to be some appeal right for 

carriers and employers with respect to these aggregate penalties in that the law provides that a 

final determination on same is subject to review under Section 23 of the statute (which provides 

for applications for board review and appeals to the courts).  

 

Amendments to WCL Section 137 - IME Statute 

 

The new law directs the chair to conduct a “thorough study” of the use of independent 

medical examinations (IMEs) in New York State within the year 2018 and present a report to a 

committee consisting of representatives from organized labor, business, carriers, self-insured 

employers, medical providers, and other stakeholders in the system. That committee is to present 

a report to the Governor and the Legislature by the end of 2019 with recommendations to 

improve the current IME system including, but not limited to, consideration of “the feasibility of 

new methods of assigning independent medical examinations, such as through rotating providers 

or panels, statewide networks, or other arrangements.” That last part suggests that the Legislature 

would consider eliminating the current system of employer/carrier selected independent medical 

examiners.  

 

AOE/COE Defense Limited in Stress Claims Involving Police Officers, Firefighters, and 

Other First Responders  

 

Section 10 of the WCL was amended to eliminate the defense in stress claims involving a 

wide variety of first responders that the stress was not greater than that which usually occurs in 

the normal work environment. This will make it much easier for this particular class of claimants 

to make mental health injury claims precipitated by workplace stress.  
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Conclusion 

 

The 2017 reforms to the New York Workers’ Compensation Law will significantly 

change the handling of claims in the future, especially with respect to claims approaching 

classification under Section 15(3)(w). As always, please do not hesitate to contact us with any 

questions or concerns that you may have with the new law and its impact on your claims.  

 

 

Very truly yours,  

   

      HAMBERGER & WEISS 
 

 

 

 

 

 

 

 

 


