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700 Main Place Tower, 350 Main Street, Buffalo, New York  14202  Tel. 716-852-5200  Fax  716-852-0003  E-Mail: buffalo@hwcomp.com  

September 13, 2017 

 

Dear Client: 

 

 On 9/1/17, as announced in Subject No. 046-978
1
, the Workers’ Compensation Board proposed 

new Permanent Impairment Guidelines for schedule loss of use (SLU) awards as required by WCL 

§15(3)(x).  Under the April 2017 workers’ compensation reform, the Board is required to adopt new 

permanency impairment guidelines for SLU cases no later than 1/1/18.  The law also required the Board 

to publish the proposed guidelines by 9/1/17, along with proposed regulations necessary to implement 

those guidelines.  This paper provides an analysis of the proposed regulations and guidelines as well as 

recommendations for our employer, insurance carrier, and third-party administrator clients. 

 

 The Board is seeking comments from all stakeholders in the workers’ compensation system con-

cerning the new permanent impairment guidelines and their enabling regulations.  Any comments are 

due to the Board no later than 10/23/17 via an online survey set up by the Board.
2
 

 

Executive Summary 

 

 The new impairment guidelines become effective on 1/1/18 and will apply to all cases, regardless of 

date of injury. Any prior guidelines with respect to SLU determination are null and void as of 1/1/18. 

 

 The new guidelines are to be “reflective of advances in modern medicine that enhance healing and 

result in better outcomes.”  This is not directly evident in the proposed guidelines, but may be re-

flected by overall lower impairment ratings on a baseline level for certain medical conditions. 

 

 For most injuries, the new guidelines require the physician to select an impairment category that best 

fits the injury the claimant has.  Up to 15 percentage points can be added, based on physician find-

ings, for loss of range of motion, loss of strength, and pain (if applicable). The Board can add up to 

15 percentage points for “loss of earning power.” 

 

 Rather than relying solely on medical evidence, the ultimate determination of schedule loss of use is 

made by the Board as “a legal determination that sets forth a percentage loss of use, based upon the 

evidence in the file, reflective of the judgment of the Board as to the permanent impact on the claim-

ant’s earning power.” Proposed Guidelines for Determining Impairment, First Edition, September 1, 

2017, §1.7.  We expect that this will encourage additional litigation not previously considered in 

SLU claims.  

 

                                                             
1
 http://www.wcb.ny.gov/content/main/SubjectNos/sn046_978.jsp 

2 https://www.surveymonkey.com/r/ImpairGuideComments 

http://www.wcb.ny.gov/content/main/SubjectNos/sn046_978.jsp
https://www.surveymonkey.com/r/ImpairGuideComments
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 Pain is now a relevant factor in determining a claimant’s SLU award.  The new regulations also al-

low for potential classification under WCL §15(3)(w) if the claimant has a pain level of 3 or greater 

on a 0-5 point scale. 

 

 The claimant must complete a new SLU-1 form as a prerequisite to an SLU exam.  The SLU-1 form 

has not yet been provided. The employer or carrier is not automatically given the right to cross-

examine the claimant about the statements made on the SLU-1 form. 

 

 Fingers, hands, and wrists are given special treatment in the guidelines because the Board believes 

that injuries involving these body sites have a disproportionately high impact on a claimant’s earning 

potential. 

 

 Claimants are no longer allowed to obtain an IME of their own unless directed to do so by the Board.  

The carrier is responsible for payment of the IME if it was Board approved.   

 

 An SLU evaluation must come from a doctor who has actually treated the claimant for the injury site 

being evaluated.   The only exception is when the Board has authorized the claimant to get an IME. 

 

 Claimants are now directed to cooperate with an IME at all times and must accurately and truthfully 

complete any questionnaires or intake sheets in response to any questions from the IME doctor.  The 

Board is permitted to draw a negative inference against a claimant who fails to do so, in whole or in 

part, or if the claimant or a companion disrupts the examination.  As before, employers and carriers 

may pursue WCL §114-a fraud findings against claimants who do not accurately and truthfully pro-

vide information in connection with SLU examinations.   

 

 The Board is now allowed to override SLU opinions from doctors and unilaterally impose a classifi-

cation finding when a claimant has “significant” SLUs for two or more “major members” in the 

same case.  Neither the term “significant” nor “major member” is defined, so this provision will like-

ly result in litigation.   

 

 There are no changes to the 1996/2012 Guidelines for visual loss, hearing loss, and facial scar-

ring/disfigurement.   

 

 

Discussion of Proposed Regulations and SLU Impairment Guidelines 

 

 The Board released both proposed SLU Impairment Guidelines and proposed regulations to im-

plement the new guidelines. Although the impairment guidelines will receive the bulk of the attention 

over the next few months, the enabling regulations give those guidelines legal effect.  The proposed reg-

ulations also contain a few provisions concerning IME rules. This paper will discuss the proposed regu-

lations, the general process for SLU determinations under the regulations and proposed guidelines, the 
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proposed changes to the IME regulations, and the new considerations of pain and earning power in SLU 

determinations.  

 

Proposed Regulations Concerning SLU Determination  

 

 The proposed regulations amend Title 12 of the NYCRR to add §300.39 which is the enabling 

regulation for the proposed impairment guidelines.  §300.39 starts off by defining schedule loss of use 

determinations as a determination for a permanent impairment to an extremity, permanent loss of vision 

or hearing, or permanent facial disfigurement, as provided in WCL §15(3)(a-t).  The regulation notes 

that an SLU award is a legal determination that sets forth a percentage loss of use based upon the evi-

dence in the file, reflective of the judgment of the Board as to the permanent impact on the claimant’s 

earning power.  The regulation also notes that an SLU opinion must be based on a correct application of 

the SLU guidelines. Traditionally in workers’ compensation practice, the determination of an SLU has 

been a medical determination. Now, the Board emphasizes the impact of the injury on the claimant’s 

earning power in making the ultimate legal determination of the percentage SLU. We discuss the con-

sideration of earning power below.  

 

Multiple Injuries – Claimant with Schedulable and Classifiable Conditions 

 

 As before, the claimant must reach maximum medical improvement (MMI) for an SLU to be 

awarded.  If an accident results in multiple injuries, including consequential injuries, and one or more of 

those injuries is not subject to an SLU determination because it is, for example, a classifiable body part 

such as the back, neck, head, or depression, then all of those non-schedulable injuries must reach MMI 

and be found by the claimant’s provider to have fully resolved with no residual impairment in order for 

the claimant to qualify for an SLU award. For example, if a claimant has both a shoulder injury and a 

neck injury, the claimant should not have residual impairment from the neck condition in order to quali-

fy for an SLU for the shoulder injury. This instruction will allow employers and carriers to avoid pay-

ment of SLU awards in those cases where claimants have ongoing issues with the classifiable conditions 

related to their claim. This may prove useful in claims involving claimants who have returned to work 

full duty, despite some residual symptoms. 

 

New SLU-1 Form and Limitation on Cross-Examination of Claimant 

 

 The regulations require the claimant to complete an intake form known as the SLU-1 (with the 

assistance of counsel if the claimant is represented).  It appears that the Board expects the claimant to 

complete the SLU-1 form in anticipation of a schedule loss of use examination by his or her own physi-

cian.  There is a portion for the claimant to complete and then the claimant’s physician will complete the 

remainder.  Apparently, the SLU-1 form is designed to obtain information about the impact of the injury 

on the claimant’s earning power, including any medical restrictions, as well as wage and work schedule 

information.  The SLU-1 form was not available as of the time of this writing for review or analysis.  

There is no discussion in the proposed regulations or guidelines about what evidence employers and car-

riers can present on the issue of “loss of earning power.”   
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 Any medical restrictions noted by the provider on the SLU-1 form must refer to documents that 

are actually in the claims file (eCase).  The evaluating provider must be someone who has actually treat-

ed the claimant for the injury site being evaluated.  The claimant may not go to another provider solely 

for the purposes of the permanency evaluation. 

 

 The SLU-1 form can be provided to the IME in anticipation of an examination or provided after 

an IME examination, whereupon the IME can provide an addendum.  The proposed regulations do not 

require the Board to give the IME additional time to review the SLU-1 form, only that it “may be sup-

plied to the IME…and considered by him or her in an addendum…” We are concerned that WCLJs will 

not give employers and carriers enough time to obtain addenda from IMEs in those cases where the 

claimant submits the SLU-1 form after the IME examination.  

 

 The Board considers the SLU-1 form to be “affirmative evidence proffered by the claimant.”  

Despite this, the regulation prohibits cross-examination of the claimant by the carrier except upon “an 

offer of proof regarding a key issue and upon a grant by the WCLJ.”  The right to cross-examine the 

claimant’s treating physician under 12 NYCRR §300.10(c) appears untouched.  Employers and carriers 

still have the right to continue a case for cross-examination of the treating physician.  The limitation in 

the proposed regulation concerns cross-examination of the claimant only.  

 

 We recommend objection to this portion of the proposed regulation.  Generally, a party is enti-

tled to cross-examine an opposing witness unless there is expressed or implied agreement with that wit-

ness’s testimony.  Hutchins v. Callanan Industries, 293 A.D.2d 902 (3d Dep’t. 2002); Pugliese v. Re-

mington Arms, 293 A.D.2d 897 (3d Dep’t. 2002).  The only exception is if the party seeking cross-

examination has procedurally defaulted or otherwise waived cross-examination by act or omission.  As 

the SLU-1 form is “affirmative evidence” submitted by the claimant, it is functionally the equivalent of 

direct examination testimony from the claimant. (This is similar to how a treating physician’s medical 

report is considered the treating physician’s direct examination testimony in workers’ compensation 

proceedings.)  The proposed regulation bars cross-examination of the claimant concerning the SLU-1 

form unless the offer of proof exception is met.  As a matter of due process, we believe that employers 

and carriers must be allowed to cross-examine a claimant without any reason being given whatsoever 

absent one of the disqualifying circumstances referenced above.  Employers, carriers, and third-party 

administrators should contact the Board to express their disagreement with this proposed regulation bar-

ring cross-examination of the claimant concerning statements made on the SLU-1 form.  We expect that 

the claimants’ bar and labor will also object to the portion of this proposed regulation that appears to bar 

the claimant from testifying on his or her own behalf regarding the statements made in the SLU-1 form. 

 

 The proposed regulations also state that a grant or denial of cross-examination by the WCLJ un-

der these regulations is not reviewable by the Board under WCL §23 until a final decision has been 

made by the WCLJ disposing of the issues surrounding permanent impairment.  In other words, an ap-

peal on the denial of cross-examination would be considered interlocutory until the final decision is 

made concerning the amount of the SLU.  We believe that this is meant to discourage appeals on this 

issue, obfuscate what constitutes a sufficient “offer of proof” to allow cross-examination, and expedite 

the resolution of SLU cases.  
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Procedure for SLU examinations  

 

 The proposed regulations add a new §325-1.6 to Title 12 of NYCRR entitled “The Impairment 

Examination for Schedule Loss of Use Determinations.”  This section sets out rules for treating medical 

providers and IMEs to follow in examining claimants for the purposes of SLU determinations.  The sec-

tion states that only a medical provider who has treated the claimant for the injury that is the subject of 

the evaluation may provide that evaluation.  This effectively bars claimants from obtaining an opinion 

from another physician (or an IME) who has not treated the claimant for the purposes of an SLU exami-

nation. This rule also states that the New York Guidelines for determining impairment must be followed 

by out of state physicians who do not practice in New York.  Claimants living in New York must seek 

out opinions from providers who are authorized by the Workers’ Compensation Board.   

 

 Under these regulations, the SLU-1 form discussed above is a required part of any SLU determi-

nation.  The employer’s or carrier’s IME can review a completed SLU-1 or the completed SLU-1 can be 

provided to the IME after the evaluation and considered by him or her in an addendum to the report. 

 

 The proposed regulation also sets out the specific steps and requirements a medical provider or 

IME is to follow in conducting an SLU examination.  In addition to reviewing the guidelines for deter-

mining impairment and medical records, taking a history, performing a physical examination, providing 

a diagnosis, and identifying the affected body or system, the doctor’s opinion must address: 

 

 1) Whether the claimant is at maximum medical improvement; 

 

 2) Whether the claimant’s injury is permanent and amenable to SLU; 

 

 3) Identification of the injuries in terms of severity; and 

 

 4)  Measurement of the claimant’s anatomical or functional losses with respect   

 to range of motion, strength, and pain (if applicable).  Other losses can be noted   

 under the guidelines for the relevant body part or injury if a relevant special   

 consideration should be considered. 

 

 Finally, the provider should state any work restrictions and explain in detail how those re-

strictions will, or are expected to, impact the claimant’s ability to function in the workplace.  

   

 Most arm and leg injuries in the proposed impairment guidelines are divided into three catego-

ries: Category A, generally reflecting a 0 to 30% impairment, Category B with a 30-60% impairment, 

and Category C with a 60-90% impairment.  The regulations provide that the lowest percentage impair-

ment identified in the categorization of injuries table for each body part is the starting point for each 

permanent impairment evaluation of a particular work related injury (0% for Category A, 30% for Cate-

gory B, and 60% for Category C).  Physicians can add additional points to the impairment level based 
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upon loss of range of motion, loss of strength, and, pain.  The physician is allowed up to five points in 

each of these three categories to add to the overall impairment level.    

 

 For example, referring to page 34 of the proposed guidelines in reference to a hypothetical 

shoulder injury, if the claimant has a partial rotator cuff tear, this would fall into “Category A.”  Catego-

ry A for the shoulder has between 0-30% impairment and the lowest percentage of impairment there—

zero percent—is the starting point for evaluation.  From there, an additional 15 percentage points are 

possible, (but not likely) based on 5 percentage points each for loss of range of motion, strength, and 

pain. When there is no loss of range of motion or strength, the provider is not permitted to add percent-

age points for pain.  Moreover, if the pain score is greater than 2, the provider should consider whether 

or not the injury is amenable to classification. In the vast majority of cases, we do not expect the full 

15% for loss of range of motion, strength, and pain to be added to the baseline impairment rating be-

cause the threshold to obtain a full 5 points in each category is too high for the typical cases to qualify. 

For example, a claimant would need to have paralysis of the affected arm or leg to qualify for a full 5 

points for loss of strength.  Additionally, because loss of range of motion under these proposed regula-

tions and guidelines appears to account for only one-third of the total 15% at play based on the schedule 

loss examination, we can expect some significant reductions in schedule loss values.  For example, un-

der the 1996/2012 Guidelines, a rotator cuff tear qualified for a special consideration yielding a 10-15% 

SLU plus additional percentage for mobility deficits.  Here, a rotator cuff tear starts at a 0% impairment 

and then only up to 5 additional percentage points are added for loss of range of motion.  In the unlikely 

event of a full 15 percentage points added for the loss of range of motion, loss of strength, and pain cat-

egories, the maximum schedule loss would be 15% with the potential for the Board to add up to an addi-

tional 15% based on “loss of earning power.”  This would only generate a maximum SLU of 30%.  A 

30% SLU of the arm for a rotator cuff tear was not uncommon under the 1996/2012 Guidelines.   

 

 Unlike other injury sites, the default A, B, and C severity categories are not used for injuries to 

the fingers, hands, and wrists.  Specific, detailed criteria are set forth for measuring range of motion in 

each plane of movement for the thumb, fingers, hand, and wrist.  Loss of sensation is also considered, 

along with strength deficits, and pain.  Injury to a single digit (except the thumb) results in an SLU only 

for the injured digit.  The loss of use is not converted to a hand schedule.  However, injury to two or 

more digits is automatically converted to a hand schedule.  A chart in the proposed guidelines describes 

how the conversion from fingers to hand schedule is calculated, with each finger weighted in accordance 

with its functional importance.  The guidelines also eliminate the possibility of receiving a 100% SLU 

for the thumb and a separate 100% SLU for the same hand in the same case.  This is a repudiation of the 

Appellate Division’s decision in Deck v. Dorr, 150 A.D.3d 1597 (3d Dep’t 2017).  

 

 Peripheral nerve injuries and compression neuropathies retain the A, B, and C categories but re-

fer the provider to the appropriate range of motion section for the affected body part. Of note, carpal 

tunnel syndrome and cubital tunnel syndrome qualify for “Special Condition Based Impairment” under 

Section 10.7, yielding an automatic 10-20% SLU of the hand without consideration of the loss of mo-

tion, strength, or pain criteria. If the claimant has symptoms present at the elbow in a cubital tunnel case, 

then the 10-20% SLU will be awarded as an arm schedule. It is unclear why these conditions should not 
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be subject to the A, B, C impairment category analysis. We would recommend objection to the creation 

of a “special condition” based impairment for these very common medical conditions.  

 

 Providers and IMEs are to note when and how a claimant failed to cooperate as the regulations 

provide that a claimant’s cooperation and the conduct of the evaluation of a permanent impairment is 

essential to an accurate assessment. There are new requirements for measurement of range of motion.  

Specifically, active range of motion must be measured three times, preferably with a goniometer, for 

each plane of motion and the highest value measurement is used.  A doctor’s failure to document the 

three range of motion measurements may be a basis for attacking his or her opinion. Doctors are to doc-

ument any inconsistent findings. As in the past with “false presentation” cases, employers and carrier 

should look for opportunities to raise WCL §114-a against claimants who do not accurately and truthful-

ly present their condition to examining physicians.  

 

 The proposed guidelines may provide for generally lower baseline SLU findings for many 

schedulable conditions. For example, a total knee replacement under the 1996/2012 Guidelines would 

have typically resulted in a 50-55% schedule loss of use of the leg.  Under the proposed guidelines, a 

“knee replacement with very good outcome” could result in 0-30% impairment.  As noted earlier, simple 

rotator cuff injuries begin with a baseline SLU of 0% with only up to 5% additional available of mobili-

ty deficits. Under the 1996/2012 Guidelines, a rotator cuff tear began at 10-15% SLU. The Board states 

that the new guidelines will be “reflective of advances in modern medicine that enhance healing and re-

sult in better outcomes.”  This may be a reference to overall lower impairment ratings on a baseline level 

following certain medical procedures.   

 

Consideration of Pain 

 

 The inclusion of pain as a factor for consideration in SLU determinations will no doubt be the 

subject of much discussion because traditionally the Workers’ Compensation Law does not provide ben-

efits for pain or suffering.  The Board notes this in §1.5.5 of the proposed guidelines.  However, the 

Board adds that residual pain may affect a claimant’s ability to function and thus, the Board feels it 

should be considered in determining the overall award.  This is problematic because measurement of 

pain is inherently subjective and is almost entirely dependent on self-reporting by the claimant.  The 

proposed Board regulations severely limit, if not prohibit, employers and carriers from cross-examining 

the claimant in connection with SLU determinations.  Without cross-examination of the claimant, it will 

be difficult, if not impossible, to determine whether the claimant is credibly asserting whether alleged 

pain is interfering with his or her ability to function.  As such, we believe that surveillance will become 

a crucial tool in contesting SLU determinations particularly to avoid classification in those cases where 

the claimants alleged pain level is 3 or greater on the 5 point scale.   Despite these concerns, the pro-

posed guidelines limit when pain can be considered in assessing a claimant’s impairment percentage.   

 

 The Board limits consideration of pain to those cases where the pain is persistent and not ex-

pected to improve with time, and where the claimant is also found to have a permanent residual physical 

deficit with respect to range of motion or strength.  If an injury does not result in any impairment to 

range of motion or strength, no additional impairment percentage can be added to the minimum impair-
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ment percentage for the injury based upon pain alone.  It will be important to review prior medical re-

ports that recorded the claimant’s pain level to assess the claimant’s credibility in reporting pain during 

the SLU exam. 

 

 The proposed guidelines also provide that the Board may consider classification rather than an 

SLU award if there is a record of residual pain of 3 or greater on a scale of zero to five.  The tables in the 

proposed guidelines referring to pain have 6 pain levels ranging from zero to five.  Zero is “no pain or 

pain does not influence ability to perform job.” One is “pain that occasionally influences ability to per-

form job.”  Two is “pain that requires modification of job functions; but allows task specific work to be 

accomplished.” Three is “pain that intermittently prevents the injured worker from performing the essen-

tials of the job – the type of work that the injured worker was engaged in at the time of the accident.” 

 

 Depending on how the definition of pain level 3 is interpreted, it could either be a very low 

threshold or a very high threshold.  The key question is whether the pain must intermittently prevent the 

claimant from doing the specific job he or she was doing on the date of accident or whether it must in-

termittently prevent the claimant from working at some other job in the same general field of work.  If 

the pain intermittently prevents the claimant from doing only the same job he or she did on the date of 

injury, then the threshold is very low. If it intermittently prevents the claimant from doing any other job 

in the same field of work, then the threshold is quite high.  The definition of pain level 2 clearly contem-

plates light duty work because it references “modification of job functions” and allowing “task specific 

work to be accomplished.”  This suggests to us that the definition of pain level 3 should be interpreted as  

including any or most jobs in the same general field of work; otherwise, the definition in pain level 2 

would be superfluous.  Nevertheless, we fully expect that the interpretation of pain rating level 3 will be 

subject to much litigation should these proposed guidelines ultimately be implemented by the Board 

without clarification or amendment.  Claimants who have lost time in excess of any potential SLU will 

want to use this provision to attempt classification in lieu of an SLU to generate additional indemnity 

awards.  

 

 As noted above, measurement of pain is subjective and very difficult to objectively verify. If 

claimants are able to obtain up to an additional five percentage points on their SLU by alleging pain, 

they will be incentivized to do so, especially when there is little reliable opportunity for carriers and em-

ployers to rebut this evidence. The Board has attempted to mitigate this risk by allowing for additional 

points for pain only when there is also evidence of loss of range of motion and strength. We do not be-

lieve this to be a significant enough barrier to exploitation of the pain provisions of the proposed im-

pairment guidelines. 

 

Consideration of “Earning Power” 

 

 The proposed guidelines do not provide for a direct translation into schedule loss of use.  Rather, 

the ultimate determination of schedule loss of use is made by the Board as “a legal determination that 

sets forth a percentage loss of use, based upon the evidence in the file, reflective of the judgment of the 

Board as to the permanent impact on the claimant’s earning power.”  Proposed Guidelines for Determin-

ing Impairment, First Edition, September 1, 2017, §1.7, Page 10.   It appears that the Board will consider 
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evidence concerning the impact of a schedulable injury on a claimant’s “earning power” in determining 

the ultimate schedule loss of use.  To most stakeholders, this reference to a claimant’s earning power 

appears similar to consideration of a claimant’s loss of wage earning capacity in determining the dura-

tion of a claimant’s benefits under a classification case under WCL §15(3)(w).  However, the Board 

notes that impact on “earning power” is not analogous to, or based upon, loss of wage earning capacity 

under §15(3)(w) or “wage earning capacity” under §15(5-a).   

 

 Unfortunately, the reference to earning power in determination of a schedule loss of use does not 

appear to allow for reduction in the SLU but only for an increase in the SLU percentage.  The proposed 

guidelines state that consideration of earning power will allow the Board the discretion to add an addi-

tional value of up to 15% to the impairment finding, not to exceed 100% of the affected body part.  If 

“earning power” is to enter into the SLU determination at all, we believe that consideration of earning 

power should go in both directions.  Employers and carriers should be permitted to argue and present 

evidence for a reduction in SLU based on, for example, a claimant’s successful return to work full-time, 

full-duty, at pre-injury wages or greater. 

 

 The Board can award the claimant up to an additional 15% percentage points based upon loss of 

earning power.  We believe that this has the potential to generate much litigation where historically car-

riers and employers have been able to minimize litigation costs by splitting SLUs or in the worst case 

scenario, taking testimony from the medical experts to get a fairly quick decision on the issue of per-

centage schedule loss of use.  Now, because the Board is required to evaluate earning power in addition 

to the medical evidence concerning SLUs, claimants will be incentivized to seek up to an additional 

15% SLU for each injured extremity amenable to an SLU award.  The possibility of up to an additional 

15% more for any SLU especially in maximum rate claims, is more than enough incentive to promote 

litigation.  Employers and carriers will want to resist this.   

 

 The consideration of earning power in determining SLU adds an additional dimension to the 

analysis of the value of claims subject to SLU. Because there are no specific regulations, rules, or prior 

Board decisions concerning the impact of earning power on the value of an SLU, it will prove difficult 

to value SLU claims for resolution until a body of case law from Board Panel decisions has been devel-

oped. 

  

 We submit that adding percentage points to SLUs for “loss of earning power” is incon-

sistent with the concept of an SLU award which is already designed to compensate for presumed 

loss of future earnings.  This new provision, in effect, gives claimants double indemnity for SLU 

impairments and, in our opinion, is inappropriate and should be rejected by the Board.   

 

 If consideration of earning power remains part of these proposed guidelines, then employers and 

carriers should be given the opportunity to present evidence of their own concerning a claimant’s loss of 

earning power, including, but not limited to, vocational expert reports and testimony.  Moreover, em-

ployers and carriers should be given an unrestricted right to cross-examine the claimant on this issue, 

rather than the limited right outlined in the Board regulations concerning the new SLU-1 form.   
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Proposed Regulations Concerning Independent Medical Examinations 

  

 In addition to the enabling regulations for implementation of the proposed impairment guide-

lines, the Board has included a number of regulatory changes concerning independent medical examina-

tions. First, a claimant can no longer get his or her own IME without a direction from the Board.  If the 

Board authorizes it, the carrier is responsible for payment of the IME fee.  We suspect that this proposed 

regulation will be met with resistance from the claimants’ bar and labor. 

 

  The change in the regulation here occurs at 12 NYCRR §300.2(b)(4).  That section states that a 

claimant cannot get an IME unless authorized by the Board but this appears to contradict §300.2(d)(2), 

which suggests that the claimant can get an IME and then try to prove after the fact that he or she made a 

good faith effort to get an opinion from a treating doctor and could not do so.  Moreover, §300.2(d)(2) 

states that if the claimant proves sufficient good faith, then the carrier is responsible for paying the IME 

fees. These two provisions are contradictory because §300.2(b)(4) states that a claimant cannot even re-

quest an IME unless directed by the Board to do so. We also question whether there is any statutory au-

thority for the Board to direct a carrier to pay for a claimant’s IME since by definition an IME is not 

medical treatment.   

 

 12 NYCRR §300.2(d)(4)(iii) is amended to clarify that an IME report must be copied to the 

treating physician who saw the claimant within six months of the date of the IME notice, rather than six 

months from the date of the actual IME  exam.  This clears up an ambiguity in the prior regulation that 

has been litigated in the past. 

 

 12 NYCRR §300.2(d)(7) has been amended to state that a claimant must cooperate with an IME 

at all times and must accurately and truthfully complete any questionnaires or intake sheets, and respond 

to any questions from an IME physician.  The Board is permitted to draw a negative inference against a 

claimant who fails to do so, either in whole or in part, or if the claimant or a companion of the claimant 

at the IME disrupts the exam. 

 

Conclusion 

 

 The Board’s proposed regulations and impairment guidelines concerning SLU determinations 

represent a significant departure from prior practice on schedule loss of use awards.  Although the pro-

posed guidelines, in general, appear designed to result in lower overall SLU determinations, the decision 

to allow for consideration of both the subjective factor of pain and a poorly defined “loss of earning 

power” in SLU determinations provides an unnecessary level of uncertainty in SLU eligible cases.  This 

will make it difficult for parties to resolve disputes concerning SLUs without litigation resulting in in-

creased costs for employers and carriers. Nevertheless, this uncertainly may be acceptable should the 

proposed guidelines result in lower SLU awards after 1/1/18. Unfortunately, it will be impossible to 

know the impact of the proposed guidelines until they are implemented and subject to decisions by 

WCLJs and the Board in future cases. Additionally, the consideration of loss of earning power appears 

designed to assist the claimant in increasing an SLU award, rather than allowing the employer or carrier 

to seek a lower SLU award in those circumstances where warranted. 
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 We strongly suggest that stakeholders in the workers’ compensation system including employers, 

carriers, and third-party administrators take the opportunity in the coming weeks to provide comments to 

the Board concerning the proposed regulations and guidelines. As always, we stand ready to assist you 

with interpretation, analysis, and guidance on SLU cases under the current, proposed, and eventual final 

SLU regulations and guidelines.   

 

 

Very truly yours, 

 

HAMBERGER & WEISS 


